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The source of all these translations is to be found in a little 
book by Jones. It is entitled, "A translation of all the Greek, Latin, 
Italian, and French quotations which occur in Blackstone's Com- 
mentaries on the Laws of England; and also in the notes of the 
editions by Christian, Archbold, and Williams. By J. W. Jones, 
Esq., late of Gray's Inn, Philadelphia, 1889." The author's preface, 
however, bears the date, November 1st, 1823. The Philadelphia 
edition is therefore a reprint of an earlier English edition of the 
year 1823 or thereabouts. In this preface the author after an encom- 
ium on Blackstone's Commentaries, says, "Many no doubt there 
are, who in the perusal of his valuable pages find their progress 
continually impeded by the old law Latin and Norman French left 
uninterpreted by the author and his editors, and to such, conse- 
quently, a large and important portion of the work is mere dead 
letter. To render it available to this description of its readers, the 
following version is respectfully offered as a companion to Black- 
stone by the translator." On page 62 of this little book we read 
once more the identical translation as above. 

Isaac Husik. 



Liability of Common Carriers for Loss of, or Damage to, 
Interstate Shipments Transported on Rates Dependent on 
Value or Valuation — While the courts have agreed that a com- 
mon carrier may not exempt itself from liability for loss of, or 
damage to, shipments resulting from its own negligence, it is well 
known that the decisions have been substantially at variance as to 
the right of the carrier to limit its liability to a fixed amount where 
the basis of liability is its own negligence. 1 

Since the decision of the Supreme Court of the United States 
in the case of Hart v. Pennsylvania Railroad Company, 2 there has 
been a growing tendency on the part of the state courts to accept 
the view, there adopted by the Supreme Court of the United States, 
that such limitations are permissible. 

There are some difficulties as to the principle governing this 
doctrine, since it is not easy to understand why a carrier should 
be permitted in case of its negligence to relieve itself from nine- 
tenths of its own liability if it is to be prohibited from relieving 
itself from ten-tenths. 3 And, while the principle of estoppel has 
been suggested in various cases including the Hart Case* this can 

'Agreed Valuation as Affecting the Liability of Common Carriers for 
Negligence : 21 Harv. Law Rev. 32. 
2 112 U. S. 331- 

* Railway Co. v. Wynn, 88 Tenn. 320. 

* Sleat v. Flagg, 5' B. & Aid. 432, particularly Bayley, J.'s, comment on 
Batson v. Donovan, 4 B. & Aid. 21 ; Earnest v. Express Company, 1 Wood 
(U. S.) 573; Oppenheimer v. U. S. Express Co., 69 Ills. 62; Hart v. P. R. R., 



NOTES 167 

hardly be properly relied upon where the carrier, through its agent, 
knows the true value of the property and the resulting measure of 
liability. 5 

Pretermitting questions of legal validity it is clear that trans- 
portation rates might be based upon actual value or upon what 
for convenience may be characterized as agreed value; or to state 
the matter more concisely rates may be based upon value or valua- 
tion. In the former case the carrier offers the reduced rate only 
to that class of a particular commodity which does not exceed a 
certain value. In the latter case the carrier offers the reduced 
rate, no matter what the actual value of the commodity, if the 
shipper will agree that in the event of loss or damage the value of 
the shipment will be conclusively deemed to be a specified sum. 
Manifestly each of these two kinds of rates has its own economic 
basis, although there is a close relationship between them. 

In the case of Hughes v. Pennsylvania Railroad, 8 the Supreme 
Court of the United States held that the state courts might con- 
tinue to apply their own rules in cases coming before them even 
where the shipments were interstate, on the theory that Congress 
had not at that time indicated its will to the contrary ; but after the 
passage of the so-called Carmack Amendment in 1906, 7 this view 
was changed, and, as a result of the decision in Adams Express 
Company v. Croninger* the state courts were compelled to adopt 
the federal rule in connection with interstate shipments, whether or 
not they had theretofore sustained the opposite rule, either as a 
matter of common law or as the result of statutory provisions. 

This gave rise to widespread dissatisfaction, particularly in 
states originating shipments of live stock, and in consequence of 
resulting agitation Congress passed the act of March 4, 191 5, cus- 
tomarily called the First Cummins Amendment. This amendment 
nullified all limitations of liability of the kind under discussion 
except in the case of goods "hidden from view by wrapping, box- 
ing or other means and [where] the carrier is not notified as to the 
character of the goods," in which case the carrier was authorized 
to require the shipper to specifically state in writing the value of 
the goods and relieved of liability except to the extent of the stated 
value. 

112 U. S. 331 at pages 340-341. In this last-named case, the leading case on 
the question, the original record shows that the carrier's agent knew that the 
actual value of the horse exceeded the agreed value. This fact, though men- 
tioned in the argument by counsel for Hart (see page 335), is not adverted 
to in the opinion of the Supreme Court. 

6 Agreed Valuation, etc. : 21 Harv. Law Rev. 32. 

•191 U. S.477. 

' 34 Stat, at Large 584, 595- 

' 226 U. S. 491. 

"39 Stat, at Large 1197. 
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The Interstate Commerce Commission, after a conference with 
various interested parties, promulgated an opinion 10 which gives 
point to the underlying principles governing rates and ratings based 
upon value or valuation, since the Commission holds that, while 
this co-called Cummins Amendment invalidated contracts limiting 
liability and condemned rates based upon valuation agreements, it 
did not interfere with the establishment of rates based on value; 
and, if a carrier elected to maintain such rates, a shipper who mis- 
stated the value of his property in order to obtain a better rate 
than that applicable upon the basis of the actual value thereof 
would be subject to the severe penalties provided by Section 10 of 
the Act to Regulate Commerce. 11 

As a consequence of this official announcement of the Commis- 
sion — which was regarded as a correct interpretation of the law — 
the railroad companies established sundry rates, including rates on 
livestock, on the basis of actual value, instead of on the basis of 
valuation, with the result that the shipping public found itself no 
better off than prior to the passage of the First Cummins Amend- 
ment, since only by incurring the risk of indictment could the 
shipper obtain the advantage of lower rates than those applicable 
in accordance with the actual value of his shipment; and where 
he did incur this risk the railroads declined to settle except on 
the basis of the declared value insisting that this must be regarded 
as the true value. 

Further agitation developed and resulted in the passage by 
Congress of the so-called Second Cummins Amendment on August 
9th, 1916, 12 which, as indicated by the report of the Senate Com- 
mittee, was intended to cure this situation. However, an exam- 
ination of the text of this amendment, which is found in the 
margin, 18 shows clearly that Congress did not effectuate the inten- 

10 In re Cummins Amendment, 33 I. C. C. 682. 

"33 I. C. C. 682, at page 696. 

" 39 Stat, at Large 441. 

" Be it Enacted by the Senate and House of Representatives of the 
United States of America in Congress Assembled, That so much of an Act 
to amend an Act entitled "An Act to amend an Act entitled 'An Act to regu- 
late commerce,' approved February fourth, eighteen hundred and eighty 
seven, and all Acts amendatory thereof and to enlarge the powers of the 
Interstate Commerce Commission," approved March fourth, nineteen hun- 
dred and fifteen, as reads as follows, to wit : 

"Provided, However ; That if the goods are hidden from view by wrapping 
boxing, or other means, and the carrier is not notified as to the character of 
the goods, the carrier may require the shipper to specifically state in writing 
the value of the goods, and the carrier shall not be liable beyond the amount 
so specifically stated, in which case the Interstate Commerce Commission 
may establish and maintain rates for transportation, dependent upon the 
value of the property shipped as specifically stated in writing by the shipper. 
Such rates shall be published as are other rate schedules," be, and the same 
is hereby, amended to read as follows, to wit : 
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tion of the Senate Committee. All that the amendment does is to 
relieve baggage from the provisions of the First Cummins Amend- 
ment and to authorise rates and ratings based on valuation where 
expressly permitted by the Interstate Commerce Commission, deny- 
ing however to the Commission the right to establish or maintain 
rates based on valuation in the case of ordinary live stock. Rates 
and ratings based on value are left absolutely untouched by this 
amendment and consequently are in exactly the situation they were 
prior to its passage, as explained by the Commission in its opinion 
as to the scope, etc., of the First Cummins Amendment. 

Notwithstanding this fact the Interstate Commerce Commis- 
sion in a recent opinion, vis., Live Stock Classification 14 hold that 
under the amended Cummins Amendment, i. e., the Second Cum- 
mins Amendment, they cannot authorize rates on ordinary livestock 
which are based on value and state further that new rates should 
be provided at once which are not dependent upon value. 15 

This view is in accordance with a similar view expressed by 
the Commission in an opinion handed down a few months earlier, 
vis., Express Rates, etc., 19 but it seems to disclose an effort to 
effectuate the intention of the Senate Committee rather than a 
correct legal appraisal of the amended Cummins Amendment. It 
is interesting to know, however, that the eastern railroad com- 
panies under tariffs effective January ist, 1918, complied with the 
injunction of the Commission and established a single rating on 
ordinary live stock. 

"Provided, However, That the provisions hereof respecting liability for 
full actual loss, damage, or injury, notwithstanding any limitation of lia- 
bility or recovery or representation or agreement or release as to value, and 
declaring any such limitation to be unlawful and void, shall not apply, first, 
to baggage carried on passenger trains or boats, or trains or boats carrying 
passengers; second, to property, except ordinary live stock, received for 
transportation concerning which the carrier shall have been or shall here- 
after be expressly authorized or required by order of the Interstate Com- 
merce Commission to establish and maintain rates dependent upon the value 
declared in writing by the shipper or agreed upon in writing as the released 
value of the property, in which case such declaration or agreement shall 
have no other effect than to limit liability and recovery to an amount not 
exceeding the value so declared or released, and shall not, so far as relates 
to values, be held to be a violation of section ten of this Act to regulate 
commerce, as amended ; and any tariff schedule which may be filed with the 
commission pursuant to such order shall contain specific reference thereto 
and may establish rates varying with the value so declared or agreed upon ; 
and the commission is hereby empowered to make such order in cases where 
rates dependent upon and varying with declared or agreed values would, in 
its opinion, be just and reasonable under the circumstances, and conditions 
surrounding the transportation. The term 'ordinary live stock' shall include 
all cattle, swine, sheep, goats, horses and mules, except such as are chiefly 
valuable for breeding, racing, show purposes, or other special uses." 

"47 I. C. C. 335- 

"47 I. C. C. at page 344. 

"43 I. C. C. 510. 
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From the practical point of view, therefore, the railroads in 
the east carry no ratings on ordinary live stock based on value. 
There still remain, however, ratings on certain other commodities 
which are based on value, and it will no doubt be interesting to 
observe whether application is made to the Commission to exercise 
its power under the Cummins Amendments to expressly authorize 
that these ratings be based on valuation rather than on value. Such 
applications have been made in connection with certain commodities 
and in some instances have been approved. And the Commission 
has itself established ratings based on valuation in connection with 
certain live stock other than ordinary live stock. 17 

Where such ratings are authorized by the Commission a valid 
limitation of liability is of course established; but where the car- 
riers without the authority of the Commission continue rates based 
on value, a correct interpretation of the Second Cummins Amend- 
ment would seem to leave the shipper just where he was prior to 
its passage, in other words in the predicament described by the 
Commission in its opinion as to the scope, etc., of the First Cummins 
Amendment. 

Henry Wolf Bikte. 

"National Society of Record Assn's v. Aberdeen & Rockfish R. R. Co. 
et al., 40 I. C. C. 347. 



